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organisation belonging in any capacity whatsoever to the Olympic
Movement is bound by the provisions of the Olympic Charter and shall
abide by the decisions of the IOC.

3. In addition to its three main constituents, the Olympic Movement also
encompasses the Organising Committees of the Olympic Games
("OCOGs"), the natlonal associations, clubs and persons belonging to the
IFs and NOCs, particularly the athletes, whose interests constitute a
Jundamental element of the Olympic Movement’s action, as well as the
Judges, referees, coaches and the other sports officials and technicians. It
also includes other organisations and institutions as recognised by the IOC.

i1,  Rule 2 [“Mission and Role of the I0C]

The mission of the IOC is ro promote Olympism throughout the world and to lead

the Olympic Movement. The IOC’s role is:

1. to encourage and support the promotion of ethics in sport as well as
education of youth through sport and to dedicate its efforts to ensuring that,
in sport, the spirit of fair play prevails and violence is banned; [...]

3. to ensure the regular celebration of the Olympic Games; [...]

8. tolead the fight against doping in sport,

9. to encourage and support measures protecting the health of athletes; [...]

iii. Rule 3 [“Recognition by the I0C”]

1. The condition for belonging to the Olympic Movement is recognition by the
Ioc.

2. The IOC may recognise as NOCs national sports organisations, the
activities of which are linked to its mission and role. The IOC may also
recognise associations of NOCs formed at continental or world level. All
NOCs and associations of NOCs shall have, where possible, the status of
legal persons. They must comply with the Olympic Charter. Their statutes
are subject to the approval of the IOC. [...]

iv. Rule 19 [*The IOC Executive Board")

3. Powers, responsibilities and duties:

The IOC Executive Board assumes the general overall responsibility for the

administration of the IOC and the management of its affairs. In particular,

it performs the following duties: [...]

3.10 it takes all decisions, and issues regulations of the IOC, which are
legally binding, in the form it deems most appropriate, such as, for
instance, codes, rulings, norms, guidelines, guides, manuals,
instructions, requirements and other decisions, including, in
Dparticular, but not limited to, all regulations necessary to ensure the
proper implementation of the Olympic Charter and the organisation
of the Olympic Games; [...]

v.  Rule 23 [“Measures and Sanctions”)

In the case of any violation of the Olympic Charter, the World Anti-Doping Code,
or any other regulation, as the case may be, the measures or sanctions which may
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be taken by the Session, the I0C Executive Board or the disciplinary commission

referred to under 2.4 below are: [...]

2. In the context of the Olympic Games, in the case of any violation of the
Olympic Charter, of the World Anti-Doping Code, or of any other decision
or applicable regulation issued by the IOC or any IF or NOC, including but
not limited to the IOC Code of Ethics, or of any applicable public law or
regulation, or in case of any form of misbehaviour:

2.1 with regard to individual competitors and teams:

temporary or permanent ineligibility or exclusion from the Olympic
Games, disqualification or withdrawal of accreditation; in the case of
disqualification or exclusion, the medals and diplomas obtained in
relation to the relevant infringement of the Olympic Charter shall be
returned to the I0C. In addition, at the discretion of the IOC
Executive Board, a competitor or a team may lose the benefit of any
ranking obtained in relation to other events af the Olympic Games at
which he or it was disqualified or excluded; in such case the medals
and diplomas won by him or it shall be returned to the JOC (Executive
Board); [...]

vi. Rule 28 [“Mission and Role of the NOCs"]

2. The NOCs'role is:
2.2 to ensure the observance of the Olympic Charter in their countries;
[...]
7. NOCs have the right to:

7.2 send competitors, team officials and other team personnel to the
Olympic Games in compliance with the Olympic Charter; [...]

vil. Rule 41 [“Eligibility Code”]

To be eligible for participation in the Olympic Games, a competitor, coach,
trainer or other team official must comply with the Olympic Charter as well as
with the rules of the IF concerned as approved by the I0C, and the competitoy,
coach, trainer or other team official must be entered by his NOC. The above-
noted persons must notably:

- respect the spirit of fair play and non violence, and behave accordingly; and
- respect and comply in all aspects with the World Anti-Doping Code.

viii. Rule 45 [“Invitations and Entries”)

2. Only NOCs recognised by the IOC may enter competitors In the Olympic
Games. Any entry is subject to acceptance by the IOC, which may at its
discretion, at any time, refuse any entry, without indication of grounds.
Nobody is entitled to any right of any kind to participate in the Olympic
Games.

ix. 59 [“Disputes — Arbitration”]

Any dispute arising on the occasion of, or in connection with, the Olympic Games
shall be submitted exclusively fo the Court of Arbitration for Sport, in accordance
with the Code of Sports-Related Arbitration.
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3.6 The Dispute
a. The joinder of the IOC

97. A preliminary, procedural question disputed by the parties concerns the position of the
I0C in these arbitration proceedings. On one side, in fact, the First Respondent

requested that the IOC be joined, or given the opportunity to intervene, in the
arbitration, where the impact of the IOC Rule on Hardy has been raised; on the other
side, the Appellant indicated that the dispute concerns only the FINA rules and
therefore there is no need to involve the JOC in the arbitration. At the same time, the
TOC did not accept to be joined or to intervene in the dispute.

98. On this issue, a decision was adopted by the Panel and communicated to the parties by
the CAS Court Office on 18 September 2009, denying the First Respondent’s request
(§ 37 above).

99, The provisions of the CAS Code that are relevant on the point (being applicable also to
the appeals arbitration proceedings pursuant to its Article R54) are the following:

i.  Article R41,2 [“Joinder”]:

“If a Respondent intends to cause a third party to participate in the arbitration, it
shall mention it in its answer, together with the reasons therefore, and file an
additional copy of its answer. The Court Office shall communicate this copy to the
person whose participation is requested and set such person a time limit to state
its position on its participation and to submit a response pursuant to Article R39.
It shall also set a time limit for the Claimant to express ifs position on the

participation of the third party”.

il.  Article R41.3 [“Intervention”):

“If a third party intends to participate as a party in the arbitration, it shall file
with the CAS an application to this effect, together with the reasons therefore
within the time limit set for the Respondent’s answer to the request for arbitration.
To the extent applicable, such application shall have the same contents as a
request for arbitration. The Court Office shall communicate a copy of this
application to the parties and set a time limit for them to express their position on
the participation of the third party and to file, to the extent applicable, an answer
pursuant to Article R39”.

iii.  Article R41.4 [“Joint Provisions on Joinder and Intervention™):

“A third party may only participate in the arbitration if it is bound by the
arbitration agreement or if itself and the other parties agree in writing. [...]”.

100. According to the abovementioned provisions, therefore, in the CAS system a third
entity can participate as a party to the arbitration proceedings already pending among
other subjects in two situations, joinder (Article R41.2 of the CAS Code) or intervention
(Aticle R41.3 of the CAS Code), but subject to a common condition (Aticle R41.4 of
the CAS Code): that it agrees in writing to such participation or that it is bound by the
same arbitration agreement binding the original parties to the dispute.

101. The Panel finds that the condition set by Atticle R41.4 of the CAS Code is not satisfied.
The Panel remarks in fact that the IOC has not agreed to participate in the present
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arbitration, notwithstanding the opportunity to intervene granted by the Panel. At the
same time, the Panel finds that the IOC is not bound by the same arbitration agreement
binding the original parties to the dispute.

102. The dispute between the parties, in fact, concerns an award rendered by the AAA Panel
(the AAA Final Award, incorporating the AAA Interim Award): the current
proceedings have the nature, under the CAS Code, of appeal arbitration proceedings.
The jurisdiction of this Panel to adjudicate on such dispute, heating an appeal against
the AAA Final Award, therefore, derives from the rules of the “sport-related body”, ot
from the specific agreement, providing for an appeal to the CAS (Atticle 27 of the CAS
Code) following the issuance of an award by the AAA Panel: more exactly, it derives
from FINA DC 13, from Article 15(b) of the 2009 USADA Protocol and from Article
R-45 of the Supplementary Procedures (§ 80 above).

103, The rules so described do not bind the IOC to participate in this CAS arbitration.
Actually, the IOC was not a party to the dispute relating to the anti-doping rule violation
committed by Hardy; it did not participate in the proceedings leading to the AAA Final
Award, and is therefore not bound by it. As a result, under the CAS Code, it cannot be
compelled, failing its consent, to patticipate in an arbitration hearing an appeal against
the AAA Final Award, limited to the scope of such award, In other words, the IOC, if it
does not voluntarily submit to the jurisdiction of CAS, cannot be bound by the award to
be rendered by this Panel on the appeal against a decision formed without its

participation and not binding it.

104. The Panel, indeed, has noted that under FINA DC 13.2.3 the IOC is given the right to
appeal to CAS any decision rendered under the FINA DC “where the decision may have
an effect in relation to the Olympic Games, including decisions qffecting eligibility for
the Olympic Games™. Such provision grants a right of appeal to a subject that was not a
party to the proceedings leading to the decision appealed againstt WADA itself,
Appellant in these proceedings, was not a party to the dispute heard by the AAA Panel,
but could initiate the present arbitration on the basis of a rule granting it the right to
appeal, Such provision, however, even if granting a right, does not create an obligation
for the IOC to participate in the CAS proceedings: this obligation can rest only upon the
IOC’s consent or a rule binding it — and the FINA DC do not bind the I0C.

105. The First Respondent invoked, in order to establish this Panel’s jurisdiction with respect
to the JOC, Rule 59 of the Olympic Charter, i.e. a rule binding the IOC. The Panel,
however, contrary to Hardy’s indication, does not find such rule to provide for a proper
basis for the joinder of the IOC in this arbitration, which is based on a different
arbitration agreement. The Panel does not express any opinion with respect to the
possibility for Hatdy to invoke Rule 59 of the Olympic Chatter in order to start an
arbitration proceeding against the IOC for a dispute concerning the IOC Rule. It is
however the Panel’s opinion that such provision cannot be invoked in this arbitration to
extend to the IOC the jurisdiction of this Panel, contrary to the CAS Code provision
indicating that joinder is possible, failing the third party’s agreement, only if the third
party is bound by the same arbitration agreement binding the original parties to the
dispute.

106. Failing a proper jurisdictional basis for the joinder of the IOC, no relevance can be
given to the indication that the dispute between Hardy and the IOC involves the same
facts as the dispute between Hardy and WADA (as submitted by Hardy: § 69 above) or
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that a need exists for a prompt resolution vis-&-vis the IOC of the issue concerning
Hardy’s eligibility to compete for a position in the 2012 US Olympic team (as alleged
by USOC and USADA: §§ 32 and 35 above): those elements, which could have been
considered by the IOC while deciding whether fo intervene or accept the joinder in this
arbitration, do not per se extend the jurisdiction of this Panel to the IOC.

107. In light of the foregoing the Panel confitms that the IOC cannot be joined as a party in
these arbitration proceedings.

b.  The merits of the dispute between the parties

108. The AAA Final Award is challenged in this arbitration under several perspectives: both
parties, in fact, dispute the measure of the sanction imposed on Hardy. On one side, the
Appellant submits that the AAA Panel wrongly held Hardy to be entitled to a reduction
in the sanction under FINA DC 10.5.2 and therefore requests that a second year of
suspension be imposed on Hardy. On the other side, the first Respondent argues that the
sanction imposed on her, taking into account the IOC Rule, is excessive, and therefore
requests that the Panel either declares that the IOC Rule is inapplicable or reduces the
sanction to six months.

109. In light of the parties’ submissions and petitions, the questions that the Panel has to
examine are the following:

i.  can Hardy be found to bear “No Significant Fault or Negligence” for the anti-
doping rule violation she committed? '

ii.  whatis the appropriate length of the suspension to be imposed on her?

iii,  is Hardy entitled to a finding of this Panel as to the impact of the IOC Rule on the
measure of the sanction to be imposed on her? Can the sanction be determined
taking into account the IOC Rule?

110. The Panel shall consider each of said questions separately.

i.  Can Hordy be found to bear “No Significant Fault or Negligence” for the anti-doping
rule violation she committed?

111. The AAA Panel found that Hardy, responsible for an anti-doping rule violation, was
entitled to the benefits under FINA DC 10.5.2, First, the AAA Panel held that Hardy
had established that the prohibited substance had entered into her system as a result of
her use of the AdvoCare supplements she was taking, Then, the AAA Panel found the
degree of Hardy’s negligence to be non significant, considering the totality of the
circumstances of the case, defined to be “fruly exceptional”, As a result, the AAA Panel
concluded that the otherwise applicable period of ineligibility could be reduced.

112. WADA disputes such conclusion. While accepting that Hardy had tested positive
because of the contaminated food supplements she had ingested, WADA, in fact,
submits that the circomstances of Hardy’s case are mot truly exceptional and that
Hardy’s negligence must be considered to be significant. In support of this allegation
WADA vunderlines that, even though Hardy was aware of the explicit warnings against
the potential dangers of food supplements, and, as an experienced top-level athlete, she
should have been particularly vigilant, she had chosen to trust blindly a sponsor that
commercializes nutritional supplements described as enhancing muscle growth, even
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signing an Endorsement Agreement; that she had failed to conduct further investigations
with a doctor or any other reliable specialist, in addition to making direct inquities with
the supplement manufacturer; that she could have realized, by a simple search on the
Internet, that the description of the food supplements offered to her was alarming; that
she did not have the supplements tested; that the indemnity clause contained in the
Endorsement Agreement indicates that Hardy had accepted that her behaviour could be

risky.

113. FINA DC 10.5.2 sets two conditions for the reduction of the ineligibility period to be
applied on an athlete following the finding of the violation of FINA DC 2.1 (presence of
a prohibited substance):

i.  the athlete must establish how the Prohibited Substance entered his or her system;
ii.  the athlete must establish that he or she bears No Significant Fault or Negligence.

114, The Panel notes that the first condition is satisfied. The issue is indeed not even
disputed by the parties in this atbitration: the AAA Panel held that Hardy had
established that the prohibited substance had entered into her system as a result of her
use of the AdvoCare supplements; and WADA accepts that Hardy tested positive
because of the contaminated food supplements she had ingested.

115. The dispute between the parties concerns, actually, the satisfaction of the second
condition, denied by WADA and affirmed by the First Respondent, who endorses the
conclusions of the AAA Panel.

116, The issue whether an athlete’s negligence is “significant” has been much discussed in
the CAS jurisprudence (e.g., in the cases CAS 2005/A/847, Knauss v/ FIS, award of 20
July 2005, hereinafter referred to as the “Knauss Award”; CAS 2008/A/1489, Despres
v/ CCES & CAS 2008/A/1510, WADA v/ Despres, CCES and Bobsleigh Canada
Sheleton, award of 30 September 2008, hereinafter referred to as the “Despres Award”;
CAS 2006/A/1025, Puerta v/ ITF, award of 12 June 2006; CAS 2005/A/830, Squizzato
v FINA; CAS 2005/A/951, Cafias v/ ATP Tour, Inc.; CAS 2004/A/690, Hipperdinger v/
ATP Tour, Inc.; CAS OG 04/003, Edwards v/ I4AF) which offers guidance to this

Panel.

117. Two principles are usually underlined with respect to the possibility to find an athlete’s
negligence to be “non significant”: a period of ineligibility can be reduced based on no
significant fault or negligence only in cases where the circumstances are truly
exceptional and not in the vast majority of cases; for instance, a reduced sanction based
on “no significant fault or negligence™ can be applied where the athlete establishes that
the cause of the positive test was contamination in a common multiple vitamin
purchased from a source with no connection to prohibited substances and the athlete
exercised care in not taking other nutritional supplements (¢f Despres Award, at § 7.4,
quoting ftom the official commentary of the WADC).

118. As aresult, a point can be established: the fact that an adverse analytical finding is the
result of the use of a contaminated nutritional supplement does not imply per se that the
athlete’s negligence was “significant”; the requirements for the reduction of the sanction
under FINA DC 10.5.2 can be met also in such circumstances. It is in fact clear to this
Panel that an athlete can avoid the risks associated with nutritional supplements by
simply not taking them; but the use of a nutritional supplement “purchased from a
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Source with no connection to prohibited substances, where the athlete exercised care in
not taking other nutritional supplements” and the circumstances are “truly exceptional®,
can give rise to “ordinary” fault or negligence and do not raise to the level of
“significant” fault or negligence.

119. The Panel agrees with the AAA Panel that the circumstances of Hardy’s case are “truly
exceptional”: Hardy had personal conversations with AdvoCate about the supplements’
purity prior to taking them; Hardy had been told by AdvoCare that its products wete
tested by an independent company for purity and its website confirmed that, though
only with respect to one of its products; the AdvoCare website assured that its products
were “formulated with quality ingredients”; Hardy had obtained the supplements
directly from AdvoCare, not from an unknown source; the supplements Hardy took
were not labelled in a manner which might have raised suspicions; Hardy took the same
supplements for at least eight months prior to her positive doping control result; Hardy
had obtained an indemnity from AdvoCate with respect to its products; Hardy had
consulted with various swimming personnel, including the team nutritionist and the
USOC sports psychologist, and her coach, about the quality of the AdvoCare products.
In other words, Hardy appears to have purchased the supplements which caused the
Adverse Analytical Finding from a source unrelated to prohibited substances, and
exercised care in not taking other nutritional supplements.

120. The Panel recognizes that Hardy could have taken other conceivable steps, WADA,
indeed, indicated in its submissions other actions that Hardy could have taken: for
instance, she could have conducted further investigations with a doctor or another
reliable specialist; she could have the supplements tested. Those circumstances actually
show that Hardy was indeed negligent, also considering that the risks associated with
food supplements are well known among athletes, years after the first cases of anti-
doping rule violations caused by contamination or mislabelled products were detected
and considered in the CAS jurisprudence. The Panel however finds that Hardy has
shown good faith efforts “ro leave no reasonable stone unturned” (Despres Award, §
7.8) before ingesting the AdvoCare products: she made the reseatch and investigation
which could be reasonably expected from an informed athlete wishing to avoid risks
connected to the use of foad supplements. :

121. Contrary to the finding of good faith it is not possible, in the Panel’s opinion, to invoke
the fact that Hardy obtained from AdvoCare an indemnity in the Endorsement
Apreement. The Panel finds this clause not to be an indication that Hardy felt the use of
the supplements she was endorsing to be risky: it rather constitutes a sign of a
reassurance by AdvoCare that its products were safe and that the information and
teassurance given by AdvoCare to her were true and reliable.

122. In light of the foregoing, the Panel holds that Hardy can be found to bear “No
Significant Fault or Negligence” under FINA DC 10.5.2 for the anti-doping rule
violation she committed.

Ii.  Whatls the appropriate length of the suspension to be imposed on Hardy?

123. Pursuant to FINA DC 10.5.2, if an athlete is found to bear “No Significant Fault or
Negligence” for the anti-doping rule violation committed, then “the period of
Ineligibility may be reduced, but the reduced period of Ineligibility may not be less than
one-half of the minimum period of Ineligibility otherwise applicable. If the otherwise
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applicable period of Ineligibilt’ty is a lifetime, the reduced period under this section may
be no less than 8 years”.

124, The Panel finds that, for the determination of the length of the sanction, the degree of
negligence is relevant: in deciding the period of ineligibility in a range between one and
two years, the Panel has to review the level of the athlete’s fault or negligence (Knauss
Award, at § 7.3.). In this respect, the AAA Panel, exercising its discretion, decided to
reduce the sanction to the maximum possible extent and to declare Hardy ineligible to
compete for one year, i.c. for one-half of the two-year period of ineligibility otherwise
applicable in accordance with FINA DC 10,2.

125, In general terms, this Panel subscribes to the CAS jurisprudence under which the
measure of the sanction imposed by a disciplinary body in the exercise of the discretion
allowed by the relevant rules can be reviewed only when the sanction is evidently and
grossly disproportionate to the offence (see TAS 2004/A/547, FC Ziirich v/ Olympique
Club de Khourighba, §§ 66, 124; CAS 2004/A/690, Hipperdinger v/ ATP Tour, Inc., §
86; CAS 2005/A/830, Squizzato w FINA, § 10.26; CAS 2005/C/976 & 986, FIFA &
WADA, § 143; 2006/A/1175, Daniute v/ IDSF, § 90; CAS 2007/A/1217, Feyenoord v/
UEFA, § 12.4).

126. Whether this principle applies also to the review of awards rendered by AAA panels
under the USADA rules can however be left open: AAA panels are admittedly not
disciplinary bodies of a sporting federation. The Panel, in fact, in this specific case, and
taking in mind the totality of its circumstances, holds the sanction imposed by the AAA
Panel to be proportionate to the level of Hardy’s negligence.

127, Indeed, the Panel finds that, however not in a significant measure, Hardy was negligent:
her Adverse Analytical Finding occurred years after that the risks connected to the use
of nutritional supplements had first become known to athletes. Much information has
been given and stringent warnings have been issued in this respect. As a result, this
Panel finds that the level of diligence due by an athlete rose over the yeats; and the
athlete’s behaviour should be considered with care, when assessing the measure of the
reduction of the sanction he or she should receive. Further, it follows from this that CAS
precedents (as any other kind of precedents) have to be reviewed carefully to determine
whether or not the standard of care established at that time is still valid today.

128. Notwithstanding the above, the Panel finds that imposing now on Hardy the period of
ineligibility requested by WADA would mean on the one hand to apply a sanction too
harsh and on the other hand to apply a sanction which does not find a sufficient basis in
the rules. WADA itself], recognized the peculiarities of the case. This follows from its
requests. To begin with WADA’s request that “Ms Jessica Hardy is sanctioned with a
period of suspension of two years, starting on the date on which the CAS award enters
into force. Any period of suspension (whether imposed to or voluntarily accepted by Ms
Jessica Hardy) before the entry into force of the CAS award shall be credited against
the total period of suspension to be served”. This request, however, is not in line with
the applicable rules. According to FINA DC 10.9, in fact, the period of ineligibility
starts no later than the hearing date, The hearing date in the sense of FINA DC 10.9 is
not the one held by this Panel on 12 March 2010, but the one of the AAA Panel. Any
period of ineligibility must, therefore, start at the latest on 1 August 2008, However,
WADA is not requesting a two-year period of ineligibility as of 1 August 2008 either,
At the hearing, WADA waived its request that the competitive results obtained by
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Hardy after the end of the period of suspension already served (one year) and before the
commencement of the second year of ineligibility sought should be disqualified. In
other words, WADA. specified at the hearing that it was seeking a second year of
suspension of Hardy, to start on the date of the CAS award, but — as a matter of faimess
— no consequences for Hardy between the first and the second year of suspension.
Basically this amounts to splitting a two-year period of suspension (foreseen — in
principle — by the applicable rules) into two separate one-year periods of ineligibility.
As acknowledged by WADA during the hearing, an additional period of ineligibility,
starting from the date of this award, would constitute a sort of a (separate) second
sanction. The applicable rules, however, do not provide for this,

129. Since this Panel is bound by the Appellant’s requests, the requests of the Appellant are
not supported by the applicable tules and, in addition, the consequences following from
the Appellant’s requests appear to be particularly harsh and disproportionate, the Panel
concludes that the period of the ineligibility of one year imposed by the AAA Panel is
proper under FINA DC 10.5.2 for the anti-doping rule violation committed by Hardy.

ili, Is Hardy entitled to a declaratory finding of this Panel as to the impact of the I0C
Rule on the measure of the sanction to be imposed on her? Can the sanction be
determined taking into account the IOC Rule?

130. Hardy, however, requests in this arbitration that the Panel takes into account, for the
determination of the sanction, also the impact of the IOC Rule: the cumulative
application of the IOC Rule and of the one year sanction imposed by the AAA Panel
would result, in the First Respondent’s opinion, in a penalty “grossly disproportionate”,
in violation of Swiss law and of “fundamental principles of sports law”. As a result, this
Panel is requested either (2) to declare that the JOC Rule is not applicable to Hardy, or
(b) to reduce to six months the ineligibility period to be imposed on Hardy, so as to
avoid the application of the IOC Rule.

a. Is Hardy entitled 1o a declaratory finding of this Panel as to the impact of the IOC Rule
on the messure of the sanction to be imposed on het?

131. The First Respondent seeks in this arbitration a declaratory judgment holding that the
IOC Rule is not applicable to her. In support of such request, Hardy submits several

reasons.

132. The Panel notes that Swiss law subjects to stringent conditions the possibility for a
Claimant to obtain from a Swiss court a declaratory judgment. Such conditions are also
relevant in these arbitration proceedings, since Swiss law applies subsidiarily and Swiss
law also defines the powers of adjudication of arbitration bodies having their seat in
Switzerland. According to the predominant view the prerequisites for a declaratory
judgment are — in principle — threefold. According thereto the party seeking declaratory
relief must show a legal interest to do so. The latter presupposes that the declaratory
judgement is necessary to resolve a legal uncertainty that threatens the Claimant (TF
17.8.2004 — 4C 147/2004). According to constant Swiss jurisprudence a legal interest is
missing if a declaratory judgement is insufficient or falls short of protecting the
Claimant’s interests (ATF 116 I1 196; 96 II 131). The latter is the case — inter alia —if a
party must file a further claim or request in order to obtain the judicial relief sought or if
there are better or easier ways to pursue and protect the Claimant’s legal interests (ATF
123 IIT 429; 99 II 174). Furthermore, according to the predominant view, the legal
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uncertainty must relate to the existence ot non existence of a claim or a defined legal
relationship between the parties to the dispute (ATF 80 II 366). No declaratory relief
may be sought e.g. to solve abstract legal questions or to determine factual
circumstances. Finally, there must be a certain urgency to resolve the uncertainty in
order to protect the respective party’s right, i.c. there must be an immediate interest for
solving the uncertainty now (Vogel/Spihler, Grundriss des Zivilprozessrechts, 8. Auf],

2006, no 23 et seq.).

133. The Panel finds that aforementioned conditions are not satisfied in the case at hand. In
fact, the Panel finds that Hardy lacks legal interest to request a declaratory relief. Even
if one assumes that there is — in relation to the IOC rule — a certain degree of uncertainty
as to the lawfulness of the ptovision, a declaratory judgement would not protect Hardy’s
interests since neither the IOC not the USOC would be bound by the arbitral award. The
uncerteinty regarding the applicability of the IOC in relation to Hardy can only be
solved in proceedings initiated against these entities. Furthermore, the Panel holds that
the uncertainty as to the lawfulness of the IOC rule is rather an abstract legal question
than an actual matter concerning the legal relationship between the parties to the present
dispute. Finally, the Panel holds that it is not convinced that there is — at this point in
time — an immediate necessity to resolve and clarify the legal uncertainty in order to
protect Hardy’s interests.

134. As a result of the foregoing, the Panel finds that Hardy is not entitled to a declaratory
finding in these proceedings as to the impact of the IOC Rule on the measure of the

sanction to be imposed on her,

135. Such conclusion, the Panel notes, does not mean that the IOC Rule is applicable to
Hardy: the Panel expresses no view on the point, Subject to the satisfaction of all
conditions imposed by Swiss law for the raising of a claim, Hardy remains fully entitled
to claim (in a procedure initiated against the IOC or USOC) that the IOC Rule is not

applicable to her.

b.  Can the sanction be determined taking into account the JOC Rule?

136. The First Respondent also seeks in this arbitration, as an alternative to a declaratory
judgment, an award reducing the ineligibility period to six months. A sanction in such a
measure would in fact allow the First Respondent to avoid in any event the application
of the IOC Rule, which declares ineligible to “participate, in any capacity, in the next
edition of the Games of the Olympiad and of the Olympic Winter Games” only those
petsons who have “sanctioned with a suspension of more than six months by any anti-
doping organization for any violation of any anti-doping regulations” (emphasis
added).

137. The Panel finds that such request cannot be granted. The Panel, in fact, finds itself to be
bound by FINA DC 10.5.2, which sets a minimum sanction to be imposed on an athlete
whose negligence is found to be non significant. As a result, the Panel is not allowed by
FINA DC 10.5.2 to apply an ineligibility period of six months.

138. The Panel, in addition, does not find that the requirements of the fundamental principles
of proportionality under Swiss law allow (or even compel to) a deviation from the
applicable anti-doping rule. In this respect, in fact, the following is to be undetlined:
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e it is recognized that the measure of the sanctions contemplated by the WADC
(and consequently of the FINA DC) is consistent with the principle of
proportionality (¢f Advisory Opinion of 21 April 2006, CAS 2005/C/976 & 986,
FIFA & WADA, at § 139);

e the Panel cannot in this arbitration take into account for the “proportionality test”,
in addition to the FINA DC, the effects of a rule (the IOC Rule) whose legality is
challenged by the very party (the First Respondent) that requested it: should the
First Respondent be right in holding that the IOC Rule is inapplicable to her, then
any weight given to the IOC Rule in the framework of the “proportionality test”
would be misplaced. Indeed, the evaluation of the IOC Rule in the assessment of
the proportionality of the overall consequences of Hardy’s anti-doping rule
violation to Hardy’s fault implies a finding as to the nature and legality of the IOC
Rule, while this Panel has alteady underlined that it expresses no view in respect

of these issues;

o  the First Respondent invokes a proportionality test which takes into account the
IOC Rule in order to have a sanction of six months imposed, since only this
sanction would allow her to compete at the 2012 Olympic Games: considering the
degree of her negligence, in other words, the Panel should impose a sanction of
six months (and allow her to be entered for the 2012 Olympic Games) only
because a larger sanction would disqualify from the next Olympic Games. The
Panel notes, however, that the IOC Rule, imposing an ineligibility to compete at
the Olympic Games, is supposed to be de facto relevant only for those A-level
athletes having an actval chance to be entered for competition at the Olympic
Games, while it plays no tangible role for all the athletes not having expectations
with respect to the Olympic Games, If the First Respondent’s line of reasoning is
followed, therefore, the consequences of the IOC Rule would play a material role
in the “proportionality test” only for the A-level athletes. The above means that,
assuming the same degree of negligence (arguendo: the same level of negligence
as Hardy’s), A-level athletes would be entitled to a lower sanction (much lower:
the half of i) than all other athletes. Such result is clearly untenable:
proportionality is to be measured only against the kind of conduct (or level of
negligence), and not the importance or the level of the athlete;

o  this Panel agrees with the holding of another CAS Panel, where it stressed that
“the WADC [and therefore the FINA DC] contains some degree of flexibility to
enable a Panel ro satisfy the general legal principle of proportionality. However,
the scope of flexibility is clearly defined and deliberately limited so as to avoid
situations where a wide range of factors and circumstances, including those
completely at odds with the very purpose of a uniformly and consistently applied
anti-doping framework are taken into account” (award of 12 June 2006, CAS
2006/A/1025, Puerta v/ ITF, § 11,7.8);

e  the Panel cannot be asked on the basis of the principle of proportionality to
disregard the provisions of the FINA DC and entirely rewrite the applicable rules
in order to seek equal treatment, curing the abovementioned unfair result, and to
apply in every case (irrespective of the importance of the athlete) a sanction lower
than the one contemplated in the rules because of the existence of the (challenged)
IOC Rule — in abstracto applicable to every athlete; or to consider in an
arithmetical way, in setting the measure of the sanction, the circumstance that the
athlete, because of the ineligibility served, has already missed the opportunity to
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compete at the Olympic Games. Such exercise is clearly beyond the scope of the
powers of this Panel — and can be conducted only by WADA, the International
Federations and the I0C, in evaluating the impact on the sanctioning system of
the IOC Rule, which is raising so much controversy.

139. In light of the foregoing, the Panel finds that the measure of the sanction cannot be
determined taking into account the IOC Rule, In particular, the Panel finds that its
approach does not prevent Hardy from getting judicial relief and does, therefore, not
amount to a denial of access to justice. The sanction of the ineligibility for one year is
proportionate to the kind of misconduct and level of negligence found with the First
Respondent. The prior body, i.e. the AAA Panel, therefore, was correct in imposing it

on Hardy.

3.8 Conclusion

140. The Panel holds that the appeal brought by WADA is to be dismissed, and the AAA
Final Award is to be confirmed. Furthermore, the Panel holds that all other prayers for

relief are dismissed,

4. COSTS

141. Pursuant to Article R65,1 of the CAS Code, disciplinary cases of an international nature
shall be free of charge, except for the Court Office fee to be paid by the appellant and

refained by the CAS.

142. Article R65.3 of the CAS Code provides that the Panel shall decide which patty shall
bear the costs of the parties, witnesses, experts and interpreters, taking into account the
outcome of the proceedings, as well as the conduct and financial resources of the

parties.

143, As this is a disciplinary case of an international nature, which was brought to CAS by
WADA further to an award issued by the AAA Panel with respect to an international
level athlete, the proceedings will be free, except for the minimum Court Office fee,
already paid by the Appellant, which is retained by the CAS,

144. With regard to the parties' costs, having taken into account the outcome of the
arbitration, the conduct and the financial resources of the parties, the Panel finds it to be
appropriate and fair that each party bears the expenses it has incurred in connection with

these arbitration proceedings.
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ON THESE GROUNDS

The Court of Arbitmtion for Spoit aules that:

1. The appeal filed by the Woild Anti-Doping Agency againkt the AAA Final Award
issued on 30 May 2000 is dismissed.

2. This award ie promounced without costs, except for the comt office fee of
CHEF 500 (five huudred Swiss Francs) ppid by the Woild Anti-Doping Agency,
which is sefained by the CAS.

3.  Each party beart the legal and other costs incumed in conmection with these
arbitration proceedings.

4. All oiber prayers for relief are dismissed.
Lausanne, 21 May 2010
THE COURT OF ARBITRATION FOR SPORT

Luigi Funuzagalli

President of the Panel






